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Executive Summary

Findings in this study by the Debt Collection Lab show the impact of debt cases
filed in California’s most populous counties on consumers and the court.
Researchers examined 2.2 million court records over an 11-year span from
2009-2020 to understand how debt collectors use the courts to obtain judgments
against borrowers and collect payments on defaulted consumer debt.

Debt cases filed in civil courts are an increasing burden on California consumers
and the court system. These claims comprised an average of 25 percent of the
civil docket over the 11-year study period, with the percentage of debt claims on
the rise since 2016, making up 37 percent of the total civil docket in 2019 across
the 16 counties studied.’ Debt collection case filings dropped by only a third in
2020, despite the closure of courts statewide due to Covid-19.2

The findings show a strikingly low rate of consumer engagement throughout the
court process. This one-sided litigation system excludes the voices,
perspectives, and legal defenses of people sued to collect these debts.

Debt collectors are represented by lawyers, which means that under California
law even very low dollar consumer debt claims are generally not heard in small
claims court, but on the regular civil docket.3 This leaves unrepresented
consumer defendants attempting to understand and respond to complex
processes of civil procedure and decode confusing forms. Depending on the
county, 95 to 99 percent of defendants do not have an attorney.*

Court record data shine a light on high-volume creditor plaintiffs who file
hundreds of thousands of cases each year against unrepresented consumers in
California. These claims are brought to court by a handful of California law firms
who represent a mix of third-party debt buyers and original creditors. These
include traditional credit card issuers like American Express, Discover, and
Capital One, but also many store credit cards, such as Synchrony Bank, and TD
Bank, which issues the Target Red Card.® The data also show that auto lenders
regularly sue to collect the remaining balance on vehicle loans after a car is
repossessed.®
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In each type of debt claim, cases proceed similarly and the outcomes are much
the same. Unrepresented consumer defendants rarely file a response with the
court, which is required to appear in the case, creating a one-sided litigation
process where the creditor obtains a judgment in 57 percent of cases.” A
consumer files a responsive pleading with the court and participates in the case
in, on average, only 9 percent of cases.? In some counties this is as low as 6
percent. ® Overall, out of 2.2 million case filings, a debt collection matter went to
trial less than 5,000 times — that is, less than two-tenths of a percent of cases —
in the 16 counties studied over the 11-year study period. '° In the 185,983 cases
in which a consumer filed an answer or another form of response called a
general denial, the case only went to trial in 2.6 percent of cases.!’ Consumers
are not being heard in court.

Lack of consumer engagement in debt collection cases in California means that
the court system works only for creditor plaintiffs and their attorneys. In
highlighting the practices of the repeat players who drive one-sided litigation in
the courts, this report identifies the high-volume litigation practices that lead to
default judgments. The data show that responding to lawsuits reduces defaults
and leads to more case dismissals. These findings should galvanize consumer
advocates and courts to reduce complexity in court filings and processes and
drive the development of streamlined self-help solutions.
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Highlights

e Debt claim filings are increasing in California. Over 16 counties, 255,089
debt cases were filed in California in 2019, the highest number of debt
cases filed annually since 2010 during the Great Recession.

e California debt collection cases have increased significantly as a
percentage of overall civil filings. In 2019, debt cases comprised 37% of
the total civil docket in California over the 16 counties studied.

e Although the two largest debt buyers in California comprise most of the
debt cases, original creditor plaintiffs make up an increasingly large
percentage of creditors filing in state court in California. The top five
creditors are comprised of two debt buyers and three national banks.

e The top 5 creditors filed 533,307 cases over the study period, accounting
for almost 25% of all debt claims filed.

e Defendants are more likely to obtain a dismissal in a lawsuit if they file an
answer or general denial, indicating that responding the lawsuits may
contribute to a negotiated resolution instead of entry of judgment.

e Between 6 and 14 percent of consumers filed an answer or general denial
with the court. The statewide average of consumers who responded to the
lawsuit in court was 8.8 percent, with a higher rate of answers filed in
urban compared to rural counties.

¢ Rates of answer are higher in cases brought by original creditors,
nationally chartered banks, and other prime lenders than for third party
debt collector claims, auto deficiencies, and store credit cards.

¢ When consumers file an answer, a case has a one-in-six chance of ending
by dispositive motion, in which the creditor files a motion to have the case
resolved as an issue of law.

o A few law firms file the most debt cases in California. One law firm in
California was responsible for more than ten percent of filings. This law
firm, with only 12 attorneys on the payroll, filed 34,376 cases in one year
alone.

e Debt collection cases continue to impact consumers long after the court
case has ended. Creditors seek a writ of execution to collection in about
half of judgments, but many of those writs of execution are returned
unsatisfied, indicating that consumer defendants do not have the funds to

pay.
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|. THE LANDSCAPE OF DEBT AND DEBT COLLECTION IN CALIFORNIA

For many consumer defendants, being sued in a debt collection case may be a
first experience with the civil legal system. Responding to a lawsuit and
defending a case in court is a complicated process that requires adherence to
rules of procedure and evidence and the filing of correct forms within prescribed
deadlines. Defendants may not even recognize that they have the right to raise
legal defenses or that responding to the court case may benefit them.'? On the
other hand, creditors that lend to consumers and companies that buy debts and
sue to collect them hire lawyers to navigate the courts as a part of everyday debt
collection business practices.’

The disconnect between expert users of the court system that file thousands of
cases each year and unrepresented litigants leads to very low rates of
consumer response and high rates of entries of default judgment. This
imbalance between the parties in debt collection lawsuits creates unequal
access to processes intended to provide a lawful resolution of a legal dispute. '

In an analysis of civil court record data, this study helps courts, advocates, legal
services innovators, and legislators better understand the role of the courts in
facilitating the collection of private debt. The data and findings from this study of
California debt cases from 2009-2020 provide a baseline against which to
evaluate the impacts of recent legislative changes to protect low-income
consumers from post-judgment debt collection and help to understand the
relationship between courts and consumers.

A. CONSUMER BORROWERS IN FINANCIAL TROUBLE

Debt collection starts when bills are overdue and a person is unable to make
their scheduled payments.'> When a borrower falls behind on a loan, credit card
bill, or payment owed for goods or services, like medical bills or utility payments,
a debt collector is allowed under federal and state law to call, as well as send
texts and social media messages, to try to persuade the consumer to bring the
account current.®

An increasingly large share of consumers owe on hon-mortgage monthly
balances, with 45 percent of families nationally carrying credit card debt and 37
percent with vehicle loans.!” Overall debt not tied to housing costs is increasing
as well — non-mortgage debt reached a total of $4.2 trillion in 2020.8 After a
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short reprieve during the Covid-19 pandemic, credit card balances have
continued to rise. In the fourth quarter of 2022, American consumers carried
$986 billion in credit card debt, surpassing pre-pandemic levels.'®

Federal Reserve data show that the percent of consumers who are more than
90 days delinquent on their credit card accounts and auto loans is on the rise,
on track to return to rates commensurate with 2017-2019 rates.?° Despite being
in one of the longest economic expansions on record, the percentage of
California non-mortgage consumer loans that are delinquent is rising, with the
share of loans delinquent more than 90 days more than doubling since 2015.21

Missed payments on credit card bills lead to an increase in the balance owed by
the consumer, as creditors impose late fees and are permitted to dramatically
increase the interest rate once a consumer falls 60 days behind on payments.??
This penalty interest rate, which is sometimes as high as 29.99 percent, is
applied to the entire balance on the account, significantly adding to the total
amount owed.? Late bills become seriously delinquent after 90 days when a
consumer is unable to bring the account current for a medical bill, a credit card,
an auto loan, or other debt for three months in a row.?* At 120 days late on a
closed-end loan like a car loan, and 180 days late for revolving credit like a
credit card, a credit issuer is required to charge off and close the account.?® A
debt that is charged off is “deemed uncollectible” by the creditor issuer and
written off, classified as a “bad debt expense” on the creditor’'s accounting
books. %6

For the consumer, however, the debt collection process is still only beginning.

B. DEBT COLLECTORS TURN TO THE COURTS

When Californians do not reach an agreement with the creditor to pay back the
balance they owe in full, debt collectors may use the court system to collect. An
original creditor or debt buyer places the debt with a law firm which then files a
complaint on behalf of the creditor and arranges to have a process server
deliver a court summons to the consumer.

In California, the state statute of limitations gives creditors four years to file a
civil lawsuit to collect the debt.?” Cases may be brought for breach of contract or
under the California cause of action of common counts, in which a creditor may

www.debtcollectionlab.org



assert allegations that there was an “account stated” between the parties, that
there was an “open book,” or that there was “money had and lent.” These forms
of pleading date back to the late 1800’s, when consumers would purchase items
on credit from merchants, and the merchant would keep a book of the
transactions.?8

The four-year statute of limitations runs from the date of breach of the contract
or from the last entry on the account, depending on how the claims are pled.?®
These debt cases may be brought in the names of the original creditors (the
lenders who originated the loan), or by third-party debt buyers, who buy debts in
bulk at a deep discount after they are charged off.3° In California, cases are filed
by a mix of original creditors, third-party debt buyers, and assignees that are
assigned the rights to collect a debt on behalf of original creditors.

When consumers fail to respond to debt cases, the creditor wins automatically
through a default judgment. This is the most common outcome for a debt case.
Research by The Pew Charitable Trusts and the Aspen Institute finds that more
than 70 percent of debt cases in jurisdictions throughout the United States end
without the participation of the consumer.3’

C. CALIFORNIA’S LEGISLATIVE AND REGULATORY PROTECTIONS FOR CONSUMERS

A judgment in favor of the creditor allows for collection of the debt judgment
through wage garnishment, bank levies, or placement of a judgment lien on real
property of the debtor. Although the California Legislature has taken steps to
protect low-income consumers against these involuntary collection processes in
recent years, consumer wages and bank accounts remain at risk of garnishment
and levy.3? Senate Bill 616, enacted in 2020, automatically exempts the first
$1,851 in a consumer’s bank account from levy.33 Prior to passage, a consumer
had to initiate the exemption process by filing a claim of exemption with the
courts. Findings herein show that fewer than four percent of consumers in cases
where a writ was executed asserted this right.3* California law permits the
garnishment of wages above minimum wage and places the burden on
consumers to assert and prove that wages are needed to support themselves
and their families.3®

In California, consumers have more protection against unscrupulous debt
collectors than in many states. Still, findings from this study show that state laws
aimed at reducing the volume of debt collection cases only briefly impacted filing
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rates, if at all.3® In 2014, for example, California enacted the Fair Debt Buying
Practices Act (FDBPA), which requires third-party debt buyers to attach
documentary proof of the debt to the complaint filed in court, and to provide
proof of ownership of the debt to the application for a default judgment.3’

This law may have reduced filing rates temporarily, but has not significantly
impacted the annual default judgment rate.3 Cases filed by creditor type by
year show a drop in third-party debt buyer cases and an increase in the number
of original creditor filings following the implementation of the law, but by 2019,
third-party debt buyers were again engaged in high-volume filing.3° These
reductions in filing may also have been due to the Consumer Financial
Protection Bureau settling in 2015 major enforcement actions against the two
largest third-party debt buyers, Encore Capital Group (owner of debt collection
companies Midland Funding and Midland Credit Management) and Portfolio
Recovery Associates.*® The CFPB entered into consent orders in 2015 against
these companies, which likely also had a temporary impact on third-party debt
buyer filing rates.*

The FDBPA also extends the time for a consumer defendant to file a motion set
aside a default judgment entered in favor of a debt buyer from two years to six,
but the data in this study shows that few consumers have asserted this right, as
rates of filing of motions to set aside default judgment have decreased since the
passage of the 2013 law.4?

California established a state-level consumer protection agency with the
passage of the California Consumer Financial Protection Law in 2020.%3 The
new Department of Financial Protection and Innovation (DFPI) has regulatory
and enforcement authority over debt collectors operating in California. While the
DFPI requires debt collectors to be licensed, many of these lenders, including
Lobel Financial Corporation and leading third-party debt buyers Portfolio
Recovery Associates and Midland Funding are operating under pending
licenses.**

Il. METHODOLOGY: DOCKET-LEVEL ANALYSIS DATA COLLECTION AND ANALYSIS
A. CALIFORNIA AS A CASE STUDY

California was selected as a case study because of its geographic and
demographic diversity, its large population size, and the high number of debt
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collection cases filed in state courts and because availability of case record data
over the 11-year study period allows for longitudinal analyses within California.
We encourage replication of the research study design in other states and
comparison against California.

In California’s disaggregated court system, civil case data are stored in case
management systems maintained by each county. The data set studied is
limited to the trial court stage of cases and excludes appellate matters.

Civil court record data are publicly available through each county’s website
portal, maintained by third-party software companies. The public may access
individual court records through these portals but not download bulk data.
Researchers seeking civil court record data in bulk must automate retrieval calls
to the website portals.*® This is called “scraping” the public data. In California,
public record scraping results in acquisition of two kinds of data:

1) Caption-level data include information about the case name, the court in
which the case is filed, the parties, and the attorneys, and other
information that designates information about the case itself; and

2) Docket-level data comprised of entries recording information about each
document filed or event occurring in a case, such as a hearing or a trial.

Researchers engaged in exploratory analysis of the data set, identifying
patterns and events across time using year of filing, county, creditor plaintiff, and
plaintiff attorney as key variables. Docket event measurement focused on
consumer defendant engagement with the court system, case disposition, and
post-judgment collection actions.

B. SCRAPING RECORDS IDENTIFIED AS DEBT COLLECTION LAWSUITS

California court record data are compiled in a data set of 2,277,507 court
records spanning 11 years (January 1, 2009 through December 31, 2020),
scraped from publicly available website portals in 16 counties. The counties in
the study include 14 of the 15 most populous counties in California, all of which
have full docket data available online.*® Eighty percent of California’s population
resides in the 16 counties studied over the eleven-year study period, and the
counties studied include a sample of both predominantly urban and
predominantly rural counties.4’ Counties that do not have publicly accessible
website portals or do not have much usable docket-and caption-level data
available for download were excluded from the study.
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FiGg. 1 STuDY COUNTIES: TOTAL DEBT CASES FILED 2009-2020 AND 2020 POPULATION

Total Debt Collection Cases Filed and Population by County

Debt Cases Filed 2009-2020 Population (U.S. Census 2020)
Los Angeles 812,468 10,014,009
San Diego 241,915 3,298,634
Orange 227,881 3,186,989
Riverside 226,328 2,418,185
San Bernardino 203,339 2,181 654
Santa Clara 83,086 1,936,259
Alameda 79,403 1,682,353
Contra Costa 79,165 1,165,927
Fresno 76,713 1,008,654
Kern 64,843 903,235
San Francisco 63,118 873,965
Ventura 59 210 843,845
San Joaquin 33,397 779,233
S5an Mateo 11,967 754 442
Merced 8471 281,202
Butte 6,203 211,632

Plaintiffs designate court jurisdiction and case type through selection of
checkboxes on a mandatory civil case cover sheet. Cases for damages under
$25,000 are filed in limited civil while cases over $25,000 are designated
unlimited civil matters.*® Court records were collected for all cases designated
as limited or unlimited civil debt collection matters on the civil case cover sheet.
Records were also obtained for breach of contract cases in matters where the
plaintiff is a business, the defendant is an individual, and the plaintiff files more
than 100 cases per year for both limited and unlimited cases. Of the breach of
contract matters, a representative sample was viewed to ensure that these are
consumer debt collection cases, and it was confirmed that this methodology
captured creditor plaintiffs as well as student loan debt collectors suing in
unlimited civil court, where claims for over $25,000 in damages are filed.*°

C. NORMALIZATION OF FIELDS AND VALUES

Court record data were purchased from a third-party data vendor, UniCourt, Inc.
UniCourt scrapes both state court record caption-level and docket-level data.
Variables from caption-level data include case caption and civil case cover
sheet variables, such as case type, filing jurisdiction, party, case, and attorney

www.debtcollectionlab.org



names; and party, law firm, and attorney normalization tables that reduce
misspellings and other variations in party and attorney data to keyed variables.

Docket-level data analysis was performed by UniCourt to identify and normalize
documents filed in a case. Data collected by UniCourt include all fields
populated by court clerks, as well as variables extracted from text-based entries,
including post-judgment collection activity (e.g., writs of execution, claims of
exemptions, returns of writs of execution, satisfactions of judgment). UniCourt’s
normalization applied the same names to each of these docket events, allowing
comparison across counties. Prior to export by UniCourt, each case docket was
updated to ensure current docket events as of December 31, 2020. Case data
were exported by UniCourt to researchers in individual files with data written in
the JavaScript Object Notation (JSON) data-interchange format.>°

Researchers used UniCourt’s normalization of values as an initial pass on
analysis and then engaged in additional cleaning and normalization to create
variables that could be analyzed across the data set. Within the normalized
party and law firm caption case data, the top thirty entities were identified by
sorting normalized names for plaintiffs by volume of cases filed over the entire
study period. Top creditor plaintiffs were categorized as original creditor or third-
party debt buyer and creditor type by sorting entity names and viewing company
websites, cross checked with the California Secretary of State website and the
California DFPI debt collector registration database. °'

Caption-level data are relatively consistent across counties, requiring minimal
normalization of field names. Docket-level data vary greatly depending on the
fields that counties use in case management systems and the processes in
place for court clerks to enter information. Many systems also contain fields in
which court clerks record case events in text strings that require coding into
normed values to represent stages of the lawsuit. Analysis requires natural
language processing of these values.

Of the 2,277,507 records in the data set for which case caption-level data is
available, 2,117,771 records have docket entries, starting with the complaint
filed in the lawsuit and including subsequent case events. The various record-
keeping practices of the 16 counties in the study, and the migration of some
counties from paper to electronic records during the study period, means that
some case filings do not have docket information. Where there is no complaint
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in the docket-level data, case records were excluded from analysis so as not to
skew the results. Within the docket-level analysis, events that indicated case
outcome within docket entries were identified, such as type of judgment and
dismissal of the entire case, and then grouped generally to obtain a count of
case disposition.s2 Data analysis, cleaning, and normalizing of data was
conducted using R and Excel and data visualizations were created with
Tableau and DataWrapper.>3

D. COMPARING COURT RECORD DATA WITH OTHER DATA SOURCES

Total case filings for the counties in the study period were compared to total civil
cases filed in California in Figures 4 and 5 using totals for debt collection
lawsuits by county in the scraped data set at the case caption level. This data
was compared with values reported by each county to the California Judicial
Branch Statistical Information System, which is published in annual reports by
the Judicial Council of California, the agency for the state court system.>* This
analysis presents debt collection cases alongside overall civil filings during the
study period and shows the prevalence of these claims on the court’s civil
docket.

[1l. FINDINGS FROM CALIFORNIA - LESSONS IN DOCKET-LEVEL DATA
A. CASES FILED OVER TIME BY COUNTY

The highest filing rates during the study occurred during and after the Great
Recession.>® Debt collection case filings peaked in 2009-2010 following the
financial crisis of 2007-2008, when consumer credit became less widely
available and many borrowers defaulted on non-mortgage debt.>® This study
captures the high spike in debt collection claims filed at a time when 12.4
percent Californians were out of work and consumers were facing the impacts
and after-effects of the foreclosure crisis.>’

After a significant decline in debt collection cases in 2012 as the Great
Recession came to an end, consumer debt filings comprised a smaller percent
of total civil cases for 5 years. Filings dramatically increased in 2018-2019
immediately prior to the COVID-19 pandemic. 2020 was an unusual year for
court activity, with court filing rates down across all counties and all state courts;
however, debt cases were only down about 30 percent during 2020, showing
that many debt collectors and their attorneys continued to file cases despite
pandemic impacts on court operations and access.>®
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FiG. 2 CASE FILING DATA FOR 16 COUNTIES OVER 11 YEARS WITH TOTALS OF FILING BY YEAR AND
COUNTY.

Total Debt Collection Case Filings by County and Year

2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 GrandTo.. T
Los Angeles. [ EENECES 31,453 49,653 33,261 37,968 47,163 81,449 93,147 64,230 IR SPRT
OrangeCou..| 33,538 36,692 28,206 7,267 18,471 14,329 9,860 13,094 15,323 21,585 25,093 18457 241,915
SanDiegoC.| 31,075 31,808 22,673 5,697 19,560 14312 10,315 12,622 15,289 21,661 25,082 16,787 227,881
Riverside C.. 29,979 32,507 24,287 11,863 17,576 13,103 8814 11,588 15,222 22,379 26,537 12,473 226,328
San Bernar.. 29,388 28,566 21,267 6,490 15,642 12,155 8,149 10,802 13,189 20,388 24,519 12,784 203,339
AlamedaCo.. 13,495 12,801 10,248 6,016 6,072 3,776 3,791 4,061 3,753 5,959 6,700 5,414 83,086
ContraCost.. 11,461 11,701 2,873 5,737 6,428 4,445 3,204 4,068 4,638 6,538 7,840 4,470 79,403
Santa Clara.. 7,785 9,657 6,806 4,288 7,967 5,807 3,721 4,537 5,230 7,943 9,188 6.236 79,165
Fresno Cou.. 9,602 8,727 7,158 4,672 5,839 4,543 3,801 4917 5,281 7,745 8,725 5,676 76,713
Ventura Co.. 9,004 9,120 6,745 3712 4,304 3763 2,817 2,537 4,210 5,575 6,801 4351 64,843
Kern Count.. 4,897 7,090 5,845 3,309 4,542 4,016 2,945 4,307 5,171 8,033 8,378 4,585 63,118
San Joaqui.. 8,024 7,245 5,534 3,405 4518 3,319 2,374 2,211 3,768 5,623 6,932 5,247 59,210
San Mateo .. 5,999 6,572 4767 2,690 3,433 2,376 1,506 1371 595 1,174 1,386 1128 33,397
San Francis.. 1,290 1,479 995 461 657 548 534 811 1143 1,428 1,631 990 11,967
Butte Coun.. 214 178 188 237 247 322 528 1,156 1,382 1,650 1,540 828 8,471
Merced Cou. 275 298 189 94 43 38 324 467 520 777 1,580 1332 6,203
GrandTotal 303,509 313402 244,594 97,392 184916 136,571 95944 118517 142,278 220,307 255089 164,988 2,277,507

Figures 2 and 3 show the predominance of Los Angeles County cases within the
sample. Overall, 812,468 cases were filed during the study period in Los
Angeles County, comprising 36 percent of the total cases in the data. Behind
Los Angeles County are high filing-rate counties Orange, San Diego, Riverside,
and San Bernardino Counties, each with over 200,000 total cases filed.

Figures 3 and 4 show the rise and fall of debt claims over the 11-year study
period. Reductions in filing rates coincide with, and may be attributable to,
legislative changes at the state level and enforcement actions by federal
consumer protection agencies. Important events during 2014-2015 include the
enactment of the California Fair Debt Buying Practices Act in January 2014 and
the Consumer Financial Protection Bureau Encore Capital Group (Midland) and
Portfolio Recovery Associates September 2015 consent orders, discussed
herein. The reduction in debt collection case filings from 2009 to 2015 also
coincides with a drop in overall civil filings, as shown in Figure 4.

/1

/1
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FiG. 3 CASE FILING DATA FOR 16 COUNTIES SHOWING PATTERNS OF FILING RATES BY COUNTY BY
YEAR

California Debt Collection Cases Filed 2009-2020

Los Angeles County Superior Courts Crange County Superior Courts

San Diego County Superior Courts San Bernardino County Superior Courts
Riverside County Superior Courts Santa Clara County Superior Courts
Fresno County Superior Courts Alameda County Superior Courts

San Joagquin County Superior Courts Ker County Superior Courts

Contra Costa County Superior Courts Ventura County Superior Courts
Merced County Superior Courts San Mateo County Superior Courts

San Francisco County Superior Courts Butte County Superior Courts
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Debt collection lawsuits make up an increasing percentage of civil dockets. In
reporting that analyzes data from the National Center for State Courts, The Pew
Charitable Trusts found that debt collection cases nationally increased from 12
percent of civil dockets to 24 percent over a ten-year period from 1993 to
2013.5° Figures 4 and 5 show that for the 16 California counties in this study,
from 2010 to 2019, the percentage of debt collection cases on civil dockets rose
and fell, as compared to total civil filings, with a decrease in the burden on the
docket in the mid-2010s. Data from 2009 is excluded because California’s
statewide data on total civil filings was calculated differently before 2010.5° By
2019, California debt cases surged to a high of 37 percent of all civil case filings,
and even during the pandemic, continued to make up more than a quarter of all
civil cases filed.®’
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FiG. 4 DEBT CASE FILINGS AND TOTAL CIVIL FILINGS OVER TIME FOR THE 16 COUNTIES STUDIED -
ANNUAL FILINGS BY HUNDREDS OF THOUSANDS.

California Civil and Debt Collection Filings (16 Study
Counties) 2010-2020

Total Civi
Filings
(Excluding
Family
and
Probate)

Debt
Caollection
Cases
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FiG. 5 CALIFORNIA DEBT COLLECTION CASES AS A SHARE OF TOTAL CIVIL FILINGS BY YEAR

Percent of Total Civil Filings that Are Debt Collection Cases
(16 Study Counties) 2010-2020

zoio 201 2012 2013 2014 2015 M 2016 2017 2018 2019 2020
373

336

23

Debt Collection Cases Percentage of Civil Filings

B. FILINGS BY CREDITOR TYPE

California debt collection cases are comprised of a mix of original creditors and
third-party debt collectors, and the top twenty filers include original creditors
such as automobile lenders collecting deficiency balances, traditional bank
credit card lenders, and store credit cards. Statewide, the number of store credit
cards, primarily Synchrony Bank and TD Bank, which issues the Target Red
Card, increased significantly over the second five years of the study.

As shown in Figure 6, the distribution of filing by original creditors and third-party
debt collectors among the top twenty filers changes over time. During the Great
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Recession, original creditors led filers, to be taken over the third-party debt
collectors in the middle of the decade, only to switch back again in 2018 and

2019, when original creditors were filing a greater percentage of cases again.

FIG. 6 DEBT COLLECTION CASES - TOP 30 FILERS ANNUALLY BY PLAINTIFF TYPE

Top 30 Filers: Percentage of Debt Collection Cases Filed by Plaintiff Type

Il Dot Buyer [l Criginal Creditors

56.6
82.8 21.8

76.8
62.7

43.4

17.2 18.2

2009 2010 20Mm 2012 2013

Get the data - Created with Datawrapper

C. TopP FILING CREDITOR BURDEN

Of the original creditors in debt cases in the sample, most are national banks,
along with some non-bank lenders such as auto finance companies. In the top
thirty filers, the debt collectors that filed the most cases are Portfolio Recovery

23.9

45.8

2014 2015

56

2016

51.2

2017

54.1

45.9

2018

59.3

2019

48.6

51.5

2020

Associates, LLC and two wholly owned subsidiaries of Encore Capital Group
(Midland Funding LLC and Midland Credit Management). These entities filed
about 250,000 cases in California over the study period.

Close behind in total numbers of filings are Capital One Bank, Discover Bank,
and Citibank. Overall, the percentage of claims filed by the top 5 high-volume
filers, Portfolio, Midland, Capital One, Discover, and Citibank, is as high as all

other filers in the data set combined.

As shown in Figure 7, large national bank credit cards, like Chase, Citibank, and
Capital One filed record numbers of cases in the years of the Great Recession,
with Capital One suing more than 25,000 Californians in 2009 and Chase suing
over 28,000 in 2010, likely seeking to collect on credit cards consumers became
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unable to pay when unemployment spiked. Chase Bank voluntarily halted
collections litigation in 2011, and suspended debt sales in 2013, prior to entering
into a five-year consent decree with the Consumer Financial Protection Bureau
in 2015 agreeing to halt state debt collection actions®? Data from other states
shows that as this consent decree expired in 2022, Chase has resumed filing
cases in its own name.® Portfolio, Chase, and the Midland entities faced federal
agency enforcement actions directed at the unfair and deceptive acts and
practices found the in high-volume filing of court cases in state courts leading to
entry of default judgments against consumers.%

The prevalence of original creditors filing a high volume of cases to collect on
their own debts counters early research that focused on third-party debt buyer
cases in state court. % Original creditors often have documentation of the debt,
posing a challenge to the narrative that consumers could beat these cases
through evidentiary challenges, or that legislative and court reform should target
issues unique to third-party debt buyer cases. ¢

FIG. 7 ToP 30 CREDITORS - CASES FILED BY YEAR

Filing Totals 2009-2020 Top 30 Filers by Volume

Grand. ¥ 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
PORTFOLIORECOVERY AS.. 226,087 3275 8755/ 44175  ges2 12435 19463 12320

MIDLAND CREDIT MANAG.. 204,995 7,979 10,526 | 48485 10,720 §535 16189 15472

cAPITALONE BANKUSAN.. 196,386 [ERLTIIE R =5 7676 8068 6917 5564 7676 12043

DISCOVER BANK 141,131 14988 7,315 5,763 3405  S464 8785 12472 11670 12,432

CITIBANK (SOUTH DAKOT.. 112,922 15281 2695 2528 961 1151 1097 2076 2966 9,645 10,908
AMERICANEXPRESSBAN. 94,325 | 14441 15241 11258 3268 5707 5240 5631 4350 5021 6286 10546 7,336
CACHLLC 90,935 5436 6204020638 10020 ETEEE] 15524] 2207 3778 2653 2,215

BANKOF AMERICANA & . 85612 10,241 12261 9052 1570 209 1833 3593 3148 6552 11450 PSSl 4360
CAVALRYPORTFOLIOSER.. 81,340 2896 3,117 4155 3458 4928 4764 6212 4975 9035 14844 11691 11,260
CHASEBANKUSA, N.A.&. 69,871 139,356 7,543 5,225
LVNV FUNDING LLC 43367 4987 2223 1343 1255 1470 1119 1415 1324 8275 6280 8023 5653
TD BANK USAN.A. 41,410 1,254 847 916 1503 4943 12716 15308 3,317
WELLSFARGOBANK,N.A. 35933 2629 3915 2,028 g21 1477 872 1851 2763 4312 5370 5821 3670
FORD MOTORCREDITCO. 25,417 6057 4770 3,204 1287 1251 1251 1315 1369 1602 2236 1075
TARGET NATIONALEBANK 25,502 | 41,332 8017 4975 1178

SYNCHRONY BANK 24,705 2256 2414 3116 6114 8000 2805
UNIFUND CCRLLC 21,705 1353 4027 1497 2374 8389 6065
BARCLAYS BANKDELAWA.. 19,214 1050 2908 2,855 4438 5645 1314
ONEMAINFINANCIALGR.. 19,368 1798 1,342 581 969 863 980 1753 1431 2642 3756 2,873
ASSETACCEPTANCELLC 18,620 2654 2721 4905 4746 3,594

LOBEL FINANCIAL CORP 18123 1323 1086 1055 1655 2063 2208 2431 2147 1384 1339 890
EQUABLE ASCENT FINANC.. 14,439 4822 6417 1649 1551

ARROW FINANCIALSERVI.. 12,833 | 8224 4,609

HSBCBANKNEVADANA 12,530 2857 9673

GCFSINC.ACALIFORNIAC. 6864 2760 2214 1890

JEFFERSON CAPITALSYST.. 6,737 1185 1627 1984 1951
CROWN ASSET MANAGE. 6,697 1048 1767 1837 2045
PERSOLVELLC 4,569 2102 1063 1,404

VELOCITY INVESTMENTS . 6,589 812 1412 2718 1647
CMRE FINANCIAL SERVIC. 1,661 834 827
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Original creditor national banks, filing on their own behalf, show a high rate of
filing during and immediately after the Great Recession, with a noticeable drop
in filings in the middle of the decade, followed by a significant increase in cases
filed in 2018 and 2019. Original creditors overall filed fewer cases in 2020,
during the COVID-19 pandemic, while third-party debt collector filings were
down by about one-third. Portfolio Recovery Associates and Encore Capital’s
Midland subsidiaries’ high volume of filing over all study years shows that these
two entities dominate the third-party debt buying industry in California, while
smaller debt buyers enter and leave the market over the eleven years observed.

FiG. 8 ANNUAL FILINGS BY TYPE OF CREDITOR

Top 30 Filers: Percentage of Cases by Creditor Type

2009 2010 201 20M2 2013 2014 2015

Debt Buyer 202 E E 67.6 774 709
Bank Credit Card 69.0 30 & I 18.8 241

2016 2017 2018 2019
EZ & X
E B =

=)
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e
=

Auto Deficiency 3.9 2.7 | 2.6 0.0 | 22 3.3 | 5.0 | 42 32 | 1.9 1.7 | 1.5
Store Credit Card 6.0 3.7 | 3.0 1.9 | 0.9 0.8 I 6.1 I 7.6 10.7 I 12.8 13.7 | 5.6
Instaliment Lender 1.0 |C.6 ‘ 0.6 0.0 0.7 09 | 1.4 ‘ 20 1.3 ‘ 1.5 1.8 | 22
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Figure 8 shows the distribution of creditor type, categorizing the top thirty filers
as bank credit cards, store credits cards, automobile deficiency claims, and
third-party debt buyers, and examines these types of creditors’ filings by year.
The increase in store credit cards collecting in their own names started in 2015,
leading to store cards playing a role in dramatic rise in debt claims filed against
California consumers prior to the slowdown in filings during the COVID-19
pandemic. Of the top filers, store card original creditors Synchrony Bank and
Target, which later contracted with TD Bank to issue its Red Card, show a large
increase in filing activity in 2018-2019. Mainstream bank credit issuers also
resumed filing in greater numbers after the drop-off in filings from 2012-2017.

The patterns shown in Figure 7 heatmap for top creditor filings provide insights
into the behavior of specific creditors. The significant drop in filings from
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Portfolio Recovery Associates and Midland Funding in 2015 may be related to
consent orders entered against these two lead creditors by the Consumer
Financial Protection Bureau in 2015 for unfair and deceptive practices, such as
robo-signing state court complaints.®” This slowdown was only temporary,
however, as both Portfolio and Midland steadily ramped up filing rates from
2016-2019. Both entities have faced recent enforcement actions for similar
wrongful and abusive acts against consumers, including continuous violations of
the 2015 consent orders.%8 Although 2020 was an odd filing year due to the
pandemic, Portfolio and Midland filing rates were only down by about 30%, with
Portfolio’s filings dropping from 18,021 to 11,412.

D. CONSUMER ENGAGEMENT AS MEASURED BY RATE OF ANSWER OR GENERAL DENIAL

Consumers — defendants in these debt collection filings — rarely respond to the
suits that have been brought against them. The overall rate of response is less
than 9 percent over the entire data set, although this varies significantly by
county and creditor type. As shown in Figure 9, rates of response are as high as
14 percent in San Francisco, while Merced, Ventura, and San Bernardino
Counties have response rates of around 6 percent. Factors that may influence
rates of filing include disparities in English-language proficiency, education and
levels, and the presence of legal aid programs that assist unrepresented
defendants with completing court paperwork. The court records here do not
provide sufficient data points to determine causal relationships, but the
differences in filing rates present a starting point for additional research into
these disparities.

The Judicial Council of California promulgates forms for court users, although a
litigant may choose to file an answer with the court on pleading paper.° In
response to a debt collection lawsuit, a defendant may respond to the case by
filing an answer or a general denial.”® The general denial form is simpler and
has a single checkbox to deny all of the allegations in the complaint, although
the instructions may be confusing to an unrepresented user as to when the
general denial is applicable.”’ The docket-level data show that an answer is filed
much more frequently.

/1

1/
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FiGg. 9 ANSWER OR GENERAL DENIAL AS PERCENT OF COMPLAINTS BY COUNTY

Percent of Cases with Answer or General Denial Filed

Complaints Filed % Answer % General Denial

Los Angeles County Superior Courts 664,971 6.37 077
Orange County Superior Courts | ERLE 12.2 0.09
San Diego County Superior Courts - 226,936 78 117
Riverside County Superior Courts I 225240 11.26 0.22
san Bernardino County Superior Courts [JJJJJJJj 201628 6.42 0.58
Alameda County Superior Courts . 82913 9.5 098
Contra Costa County Superior Courts . 7741 8.36 076
Fresno County Superior Courts . 76,438 6.94 0.45
Santa Clara County Superior Courts . 73,631 8.35 08

Ventura County Superior Courts I 64,554 6.7 0.92
Kern County Superior Courts I 62772 b.57 0.36
San Joaguin County Superior Courts I 59,171 76 0.76
San Mateo County Superior Courts I 33,389 10.57 113
San Francisco County Superior Courts I 11,8949 12.24 1.99
Butte County Superior Courts | 8,465 7.99 0.04
Merced County Superior Courts | 6,176 5.89 0.19

Third-party debt collector cases have a lower percentage of consumer
defendants who respond, while original creditors such as Wells Fargo, Citibank,
American Express, Bank of America, Chase, and HSBC have answer rates of
10 to 15 percent. Installment loan lender OneMain Financial/Springleaf is a
company that originates installment loans targeted at subprime borrowers
pursuant to California law that permits creditors to offer financial products of at
least $2500 and below $10,000 at 36 percent interest.’”? Only one in 16
consumers sued by OneMain Financial responds to these suits.

The data show two automobile deficiency original creditors in the top thirty filers,
Lobel Financial Corporation and Ford Motor Credit Company. The rate of
answers filed in Lobel cases is only 3.77 percent and in Ford cases 6.18
percent, despite California’s strong protections against errors in automobile
repossession and deficiency actions.”? Prior to contracting with TD Bank for
issuance of the Target RedCard, Target suing in its own name had an answer
rate of 7.32 percent, but TD Bank has only a 5.13 percent answer rate.
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Fig. 10 Topr 30 PLAINTIFFS - RATE OF ANSWER BY CREDITOR -

Top 30 Plaintiffs - Percent of Cases with Answer or General
Denial Filed

WELLS FARGO BANK, N.A. L]
CITIBANK (SOUTH DAKOTA) N.A. [ ]
AMERICAN EXPRESS BANK ENTITIES L]
PERSOLVE LLC L ]
BANK OF AMERICA N.A./FIA CARD ®
SERVICES
CHASE BANK/ JPMORGAN CHASE BANK ®
N.A
HSBC BANK NEVADA NA ®
SYNCHRONY BANK L]
DISCOVER BANK L]
VELOCITY INVESTMENTS LLC L ]
GCFS INC. A CALIFORNIA CORPORATION L]
EQUABLE ASCENT FINANCIAL LLC ®
CROWM ASSET MANAGEMENT LLC [ ]
CAPITAL ONE BAMK USA N.A L]
ASSET ACCEPTANCE LLC L
CMRE FINANCIAL SERVICES INC ®
BARCLAYS BANK DELAWARE L]
TARGET NATIONAL BANK ®
CACHLLC L
UNIFUND CCR LLC ®
®

CAVALRY PORTFOLIO SERVICES LLC &
CAVALRY SPVILLC

FORD MOTOR CREDIT COMPANY LLC ®

OMEMAIN FINANCIAL GROUP LLC & °
SPRINGLEAF FINAMCIAL SERVICES INC

MIDLAND CREDIT MANAGEMENT INC_ & °
MIDLAND FUNDING LLC

PORTFOLIO RECOVERY ASSOCIATESLLC [ ]
ARROW FINANCIAL SERVICES LLC L]
LVMNV FUNDING LLC L ]
TD BANK USA NA. ®
JEFFERSON CAPITAL SYSTEMS LLC ®
LOBEL FINANCIAL CORP o

The percent of answers or general denials filed in original creditor cases and
prime credit card lender cases exceeds ten percent. In contrast, consumers
responded in only about 6 percent of Portfolio and Midland cases. This
remarkable discrepancy indicates an opportunity for further research,
particularly given California’s strong protections for consumer defendants in
third-party debt collection cases. The rate of answer indicates a dismally low
number of California consumers who may be aware of or able to assert their
rights under the California Fair Debt Buying Practices Act.

As an outlier in the data, there is a high rate of answers filed in cases initiated by
Department Stores National Bank, an original creditor that did not make the top
30 creditors by volume.’* This lender is a subsidiary of Citibank and is the issuer
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for the Macy’s Store Card. Compared with the rates of answers in TD Bank,
Target Bank, and Synchrony cases, which range from 4.32 to 7.62 percent,
Macy’s Store Card holders file answers in 17.23 percent of cases. The court
record data alone does not make clear the relationship between the type of
creditor and consumer defendant engagement, although borrowers of prime
credit cards may be more motivated to file an answer because they have the
means to enter into a settlement agreement, or it may be that these defendants
have better access to self-help materials.

E. CASeE OUTCOMES

i. CASE DISPOSITIONS

Figure 12 shows the rate at which cases were resolved by judgment or
dismissal, by year of filing. Cases that show no disposition had a complaint filed
in the docket but did not have either a dismissal or entry of judgment listed in the
docket. Cases still open in the court system in active litigation will be coded as
“no disposition.” Older cases with no disposition may also reflect incomplete
docket entries due to migration to electronic case records or to a new case
management system.

In analyzing the California data, over the entire study period the rate of
judgments entered in California debt cases varies by year from close to 64
percent in 2012 to 46 percent in 2020, when many of the cases were recently
filed and were still pending at the end of the study period. Dismissals were
entered in around 30 percent of cases consistently over the study years. In the
remaining 14 percent of cases, the cases do not have final dispositions and are
still pending in the court, either because they are recent filings and the case has
not yet resolved through judgment or dismissal without the involvement of the
consumer defendant, or because an answer was filed and the case is being
actively litigated.
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FIG. 11 CASE DISPOSITIONS BY YEAR AS A PERCENT OF TOTAL COMPLAINTS FILED.
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ii. OuTCOMES IN CASES WITH ANSWERS FILED

Filing an answer makes a difference in the distribution of case outcomes. The
rate of default judgments in cases where an answer was filed was 36 percent
compared to 56 percent when no answer was filed. Similarly, the rate of
dismissals was much higher: 45 percent compared to 29 percent. Although case
data does not show the terms of settlement agreements reached, dismissals
filed after an answer is filed indicate a higher rate of continued consumer
engagement after the action is filed. In the high-filing years of 2018 and 2019,
consumer engagement by filing an answer is more closely correlated with a
higher dismissal rate and lower judgment rate. This may track with economic
improvements, and consumers who had more incentive to file an answer
because they had the ability to enter into a negotiated settlement agreement.
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FiGg. 12 CASE OUTCOMES AFTER ANSWER FILED BY YEAR

Case Dispositions with Answer/General Denial Filed
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As shown in Figures 11 and 12, the filing of an answer or general denial shifts
outcomes. Consumers who file a responsive pleading have cases that end less
often in judgment and more frequently in dismissal. This change in outcomes
affirms that defendants who participate in the court case are less likely to have a
judgment entered. Consumers who answer the court case also have more time
to figure out how to resolve the matter, as shown by the higher rate of 2019 and
2020 cases pending with no disposition at the time docket data was collected,
on December 31, 2020.

ii. POST-JUDGMENT COLLECTION REFLECTED IN DOCKET ENTRIES

State debt collection processes allow a judgment creditor to use the court
system to collect on a debt. Once a judgment has been entered, a creditor may
apply to the court to initiate a legal process, often executed by a county sheriff,
to collect from a judgment debtor’s assets. In California, the post-judgment
collection process begins with a writ of execution issued by the court. The
creditor may then take the writ of execution to the sheriff’s office to process a
levy on a bank account or an earnings withholding order to garnish the debtor’s
wages. California statutes allocate as exempt from execution of judgment many

www.debtcollectionlab.org



27

types of personal property and unearned income, including retirement accounts
and distributions, pensions, and personal property that follow California’s
bankruptcy exemptions.”® Following the study period, new California law places
an automatic exemption on consumer bank accounts, exempting by law the first
$1,851 in a deposit account.’”®

Wages below minimum wage are automatically exempted from garnishment, but
above that threshold, a consumer must file a claim of exemption and show the
court that income is necessary for the support of the debtor and their family.””
For all cases observed, a judgment creditor would have been able to levy the full
non-exempt balance of a consumer debtor’s account. With the exception of
federal benefits directly deposited, for all cases in this study, the burden was on
the consumer to initiate a claim of exemption to execution of judgment.

Only 18,944 total claims of exemption were filed across all counties over the 11-
year study period. In San Joaquin County, with the highest rate of filing for
claims of exemption, claims of exemption were filed in 4.13 percent of cases.
Overall, the rate of claims of exemption as a percentage of writs of execution
was only 3 percent.’®

FiG. 13 CLAIMS OF EXEMPTION FILED BY COUNTY AS A PERCENT OF WRITS OF EXECUTION

Percent of Claims of Exemption filed in Cases with Writs of
Execution

[l Total Count of Writs Of Execution  [Jll % of Cases with Claims of Exemption Filed

Total Count of Writs Of Execution % of Cases with Claims of Exemption Filed

Los Angeles County m 315
Riverside County 2.53
Orange County 31

San Bernardino County 348
San Diego County 54,804 3.0
Fresno County Bl 00 323
santa Clara County [ 24274 284
Contra Costa County - 21,671 3.55
Kern County | REEE 252
Ventura County | REEEE 383
Alameda County . 16,336 38
San Joaquin County . 15,388 413
San Mateo County l 9639 345
Butte County | 2859 339
Merced County | 1336 277

Get the data - Created with Datawrapper
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For the 91 percent of defendants who do not answer, the case ends in either a
default judgment or a dismissal, which may reflect a negotiated settlement was
reached out of court. However, another rate of consumer engagement can be
measured through the consumers who seek relief from the court after a default
judgment is entered. In cases where consumers are not properly served with
service of the summons and complaint, or those properly served who fail to
respond, a default judgment is entered in favor of the creditor plaintiff.
Consumers who petition the court to overturn the judgment based on lack of
service, mistake, inadvertence, or excusable neglect may file a motion to set
aside a default judgment.”® Few litigants exercised this right.® Figure 14 shows
that over the 11-year study, only 6,143 consumers filed a motion to set aside
default judgment, in an average .55 of one percent of cases in which an entry of
judgment was entered.

FiG. 14 MoTIONS TO SET ASIDE DEFAULT JUDGMENT FILED

Percent of Motions to Set Aside Filed in Cases with Entry of
Judgment

Motions to Set Aside Filed in Cases with Judgments Entered

0.87

Riverside County

San Bernardino County i/

0.73

Contra Costa County

San Mateo County 0.72

Alameda County

Kern County
Santa Clara County
Ventura County 0.5

San Francisco County

Orange County 0.4

Los Angeles County 0.41

0.37

Fresno County
Butte County
San Joaquin County 0.32

San Diego County

Merced County

Get the data - Created with Datawrapper

Creditor plaintiffs sought a writ of execution on judgments in almost half of cases
in which judgment was entered. However, despite applying to the court for a writ

www.debtcollectionlab.org



29

of execution in 47 percent of cases with an entry of judgment, those writs of
execution were returned unsatisfied in 51 percent of cases in the counties in
which data was available, meaning there were not funds available in the bank
account to pay the judgment.®’ The numbers in Figure 15 do not add to up 100
percent because a creditor may seek to collect on a judgment multiple times,
with partial payments returned on writs of execution, until the judgment is
satisfied in full. The data shows that individuals who were unable to make their
payments when a bill was in good standing appear to also not have the means
to satisfy a judgment following court processes and entry of judgment, as writs
are often returned unsatisfied.

FIG. 15 PERCENT OF WRITS OF EXECUTION RETURNED UNSATISFIED

Return of Writs of Execution

% Unsatisfied % Satisfied
Riverside County m
Overal 48.52 E2

Get the data - Created with Datawrapper

iv. How CASES END: DISPOSITIVE MOTIONS AND TYPES OF JUDGMENTS

In California, as in many states, the rate of default judgment is high, and even in
cases where both parties participate, cases rarely go to trial. Consumers who
answer the lawsuit may find themselves defending against a motion to dispose
of the case. In addition to evaluation of case outcome, docket- level analysis
allows for determination of how many cases end before trial in a dispositive
motion or in stipulated judgment. A party may ask the court to decide the case in
a motion for judgment on the pleadings or a motion for summary judgment,
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through which the court may dispose of the matter before any trial is held or
witnesses called. Both motions ask the court for a legal ruling that one party has
prevailed as a matter of law, precluding any evidentiary trial. In a stipulated
judgment, the parties agree to an entry of judgment. Filing an opposition to a
motion or understanding the terms of a stipulated judgment are difficult for
someone without an attorney.

Docket-level analysis also shows how creditor plaintiffs and the law firms that
represent them use these tools of civil procedure to obtain judgment. Five
percent of litigants who answer a debt collection lawsuit enter into a stipulated
judgment and over 6 percent end up with a default judgment, even after
responding to the case.

Consumers who answered debt collection lawsuits had motions for summary
judgment and motions for judgment on the pleadings filed against them in 13
percent of cases. The docket data shows that the rate of entry of judgment on
these dispositive motions is only about one-third, demonstrating that consumers
either beat the motion or that the filing of such motions is a driver for negotiated
settlement.??

Fi1G. 16 DISPOSITIVE MOTION FILINGS AFTER ANSWER AND DISTRIBUTION OF JUDGMENT TYPES

Cases with Answers Filed: Dispositive Motions and Other
non-Default Entries of Judgment

. % in Cases with Answers Filed

Motion For Judgment On Pleadings
Stipulated Judgment m
Motion For Summary Judgment m

After Trial Judgment - 2.58

Get the data * Created with Datawrapper
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The data indicate that consumers who respond to debt collection lawsuits fare
better and have more options to resolve a case. This presents a rationale for
courts and legal services providers to continue to invest in advancements and
improvements for self-represented litigants.

F. REPRESENTATION BY COUNSEL AND PATTERNS BY CREDITOR LAW FIRMS

Court record data contain the identity of creditor law firms, showing that one law
firm, Hunt & Henriques, dominates the dockets. With only 12 attorneys, but
employing a team of debt collectors, this one firm files case on behalf of
Citibank, Portfolio Recovery Associates, Capital One, Midland,

Bank of America, Chase, and HSBC, among others. In an onslaught of filings
during the Great Recession, the firm filed more than 60,000 cases between
2009 and 2010 alone. Hunt & Henriques filed an average of 1,500 cases per
attorney in 2019 and kept up the pace during the COVID-19 pandemic in 2020
with almost 12,000 cases filed throughout the 16 counties studied. Figure 18
shows the case filings over time by year. Two law firms, the Legal Recovery
Law Office, and the Brachfeld Law Group that were very active during the Great
Recession went out of business after 2012, but still filed enough cases to make
the top 15. Erica Brachfeld of the Brachfeld Law Group admitted in court filings
that her law firm filed between 500 and 2,500 cases a month.8

Mark Walsh of the Legal Recovery Law Offices (LRLO) was sanctioned by the
State Bar of California and disciplined in 2013 and lost his license to practice
law for one year for failing to show up to hearings in debt collection cases in
multiple counties over a multi-year period. 8 In the Decision and Order, LRLO is
described as having 4 attorneys and 21 legal clerks. This legal team was
responsible for bringing almost 20,000 cases against California consumers in
2010, and more than 12,000 in 2011. This high-volume practice resulted in a
failure to abide by the duties of his law license and the disciplinary proceeding
brought by the State Bar.8°
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FiG. 17 CASES FILED BY ToP 15 MoST PRoOLIFIC LAW FIRMS

Top Filing Law Firms by Year

2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
24,721 5965 16,658 8116 5625 10577 9,277 11493 [ENGH 11,387
617 1481 3675 2474 13123 14293 2935 3454 2883 4,046 2996 1570
1675 3336 2797 2950 8623 2233 1173 1952 2458 8693 12717 3939

8835 11805 10948 2355 2471 952 1454 1279 2033 7,304 1857 143
11,879 12878 1832 1 1 3
3714 9,204 10377 4332 7,982 4674 725 665 354 560 252 2
2775 4576 4088 1907 281 1971 1836 1532 2941 5210 5266 3,244
4822 3167 4615 2150 5834 4532 2085 755 1392 2253 2328 1344
10532 35378 3232
1485 1183 998 920 2,626 760 303 1967 1360 2066 2597 1832
WINN LAW GRC 4210 3508 2580 1027 80 716 441 300 772 508 1953 114
BRACHFELD, ERICA L 9973 269 2294 1028 492 1
MICHAEL, LINA M 1132 660 1324 751 1907 1957 1846 451 945 2155 1528 1119
ACK POGOSIAN 2 13 42 48 96 53 71 851 1086  40S8 4806 1845
MOND 3818 2062 1402 366 1351 1530 1875 5

The high volume of filing by these law firms may indicate that additional
oversight is needed, not only of creditor plaintiffs, but also of the law firms that
facilitate case filings.

G. CONSUMER DEFENDANTS ARE UNREPRESENTED BY ATTORNEYS

Consumer defendants almost never have attorneys in court. In San Francisco
County, where the rate of representation is highest, only 6.12 percent of
consumer defendants had counsel of record, and that rate in many counties
drops down below 2 percent. Across the 2 million records studied over 11 years,
only 56,129 attorney appearances were made on behalf of consumer

defendants.2¢
Attorney Representation Rates by County

F|G. 18 OVERALL PERCENTAGES Unrepresented [ Attorney Represented
OF ATTORNEY REPRESENTATION
FOR DEFENDANT.

San Francisco County
San Mateo County
San Diego County
Santa Clara County
Orange County
Contra Costa County
Butte County

Los Angeles County
Ventura County
Riverside County
Fresno County

Kern County

San Bernardino County
Merced County

San Joaquin County
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Unfortunately, legal aid offices have limited resources and income guidelines
that inhibit their ability to serve the vast number of debt collection defendants
who need assistance. For low-dollar debt collection lawsuits, it may not make
financial sense for a litigant to hire an attorney, but the findings in this study
show that going it alone consistently results in outcomes that favor the creditor.
The data show that filing an answer makes a difference in a debt collection
lawsuit. Legal aid programs and other services providers engaged in assisting
self-represented litigants should be encouraged to increase access to services
and outreach to unrepresented consumer debtors.

The data in this study does not capture self-help and unbundled services
assistance, as this information is not captured in the docket data. Some legal aid
offices that provide assistance in debt collection cases offer unbundled services,
in which a litigant is kept in pro per but executes a limited scope representation
agreement. Within the study data set counties, legal aid programs in San Diego,
Riverside, San Bernardino, San Francisco, Santa Clara, San Mateo, Alameda,
Los Angeles, Orange, and Contra Costa Counties provide this type of service,
presenting an opportunity for further study on the impact of these interventions.

V. CONCLUSION

Debt collection litigation proceeds as a business practice for the creditors and
their attorneys on one side of the case, but these court actions are often a
singular event in the lives of consumer defendants. For the repeat player
creditor plaintiff, debt collection case filing trends over time reflect business
decisions, but each of these 2.2 million cases is filed against an individual
consumer defendant. For defendants, the court record data show that the court
system is not accessible or available to unrepresented consumers. The findings
from the docket level analysis of these cases confirm that debt collection
litigation in California courts is a one-sided process, instituted and litigated
almost exclusively by a handful of leading creditor plaintiffs and their law firms.

The data from this study show that debt collection is prevalent throughout the
state of California, with consumer defendants left to navigate court systems by
themselves. The outcomes of these cases, and the patterns over time, show
that debt collector plaintiffs and their attorneys adapt to regulatory and
legislative changes, continuing to seek entries of judgments against consumers.

www.debtcollectionlab.org



Debt is a lifeline, but one that can ensnare and hobble people moving forward.
These findings can inform changes to court processes and innovations in legal
services delivery as well as help evaluate the efficacy of new interventions to
improve the outcomes of consumers in the courts. The data show that
unrepresented litigants are not effectively navigating the system and that current
California court processes in debt collection cases do not give a voice to the
consumer who has become unable to pay their debts.
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